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INTRODUCTION 
Defendant Furstenau cites statutes, cases, and general legal principles that 
are more red herrings than applicable to this case. A critical fact that Furstenau ignores, 
and that changes the landscape of this case, is that the Promissory Note contains a 
provision stating that "[i]f there is any conflict between the terms of this note and the 
Trust Deed securing this note, the terms of the note are controlling." R. 94. In other 
words, the Promissory Note, by express agreement of the parties, became part of the 
terms of the Trust Deed. They must be read together when determining how and when 
the properties securing the debt are to be released. They are not separate transactions as 
Furstenau would like the Court to believe. 
As such, the release provisions of the Promissory Note control the release 
of the property. These release provisions required payment of the DiCamillo Note before 
the Gas Station Property would be released. Even defendant Nebeker admitted that this 
was the intent of the parties. At the very least, a question of fact exists concerning this 
issue and summary judgment was not appropriate. Likewise, given Nebeker's admission 
the district court should have allowed plaintiff to amend the complaint to state a claim for 
reformation after the district court interpreted the agreement contrary to Nebeker's 
admission. 
,1 
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claims when original complaint was filed); Sneddon v. Graham, 821 P.2d 1185, 1189 
(Utah Ct App. 1991) (motion to amend brought two years after filing of original 
complaint in the same month the case was set for trial and one motion to amend had 
already been granted); Swift Stop, 845 P.2d at 253-54 (causes of action should have been 
known to party three to five years prior to filing motion to amend). Surely, plaintiff in 
this case does not fit into the same category. Plaintiff moved as promptly as she could for 
leave to amend the complaint. ,
 % 
The court should have allowed amendment because reformation of an ;*.*-;• 
instrument, including a deed, is appropriate when it is clear that it does not reflect the 
intentions of the parties. Hottinger v. Jensen, 684 P.2d 1271, 1273 (Utah 1984) 
("Reformation . . . is appropriate where the terms of the written instrument are mistaken 
in that they do not show the true intent of the agreement between the parties.") Plaintiff 
sought to prove that the agreement contained a mutual mistake because affidavits 
submitted to the district court showed the parties intended something entirely different 
than what the district court said the written documents "unambiguously" stated. 
Even if the terms of a contract or deed are unambiguous, they can still be 
reformed if they do not reflect the intentions of the parties. Timm v. Dewsnup, 921 P.2d 
1381, 1392 (Utah 1996) ("where the document is unambiguous on its face, the 
challenging party must present proof of mistake by clear and convincing evidence"). 
Parol evidence of the parties' intent is admissible to determine whether the parties 
8 
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actually intended something different than was contained in the writing. Warner v. 
Sirstins, 838 P.2d 666, 669 (Utah Ct. App. 1992) ("Parol evidence is admissible to show 
the writing did not conform to the intent of the parties.") 
Plaintiff presented an affidavit of defendant Nebeker stating clearly that the 
parties intended the Gas Station Property to secure payment of the DiCamillo Note as 
well as the Promissory Note in this case. R. 127-28. Nebeker was the only defendant 
who participated in the negotiations with plaintiff. R. 128. He was Furstenau's partner,3 
R. 127, and is bound by the negotiations Nebeker conducted. Utah Code 
Ann. § 48-1-6(1). 
Thus, the Court should remand the case to the district court to allow 
plaintiff to state a claim for reformation. The evidence is clear that the parties intended 
the DiCamillo Note be secured by the Gas Station Property. 
CONCLUSION 
For the foregoing reasons, the Court should reverse the district court and 
remand this case for further proceedings. 
DATED this 1st day of June, 2001. 
WOOD CRAPO LLC 
Larry S. Jenkins 
Attorneys for Plaintiff/Appellant 
3
 Furstenau does not deny that he was Nebeker's partner. R. 118-19. 
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Third Judicial District 
m 1 8 2Q31 
SALT-^KESQUNTY 
Deputy Clerk 
IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTS, STATS OF UTAH 
SANDRA L. TlRETHir&AY, trustee of 
the Txatheway Family Trust, 
Plaintiff, 
vs. 
ROBERT FURSTENAU, BLAIR NEBEXER, 
U.P.N.L.C, and ADVANCED 
PROPERTIES INTERNATIONAL, INC., 
a Nevada corporation, 
Defendants. 
COUHTfS RULING AND 
ORDER TO VACATE 
CASE NO. 990908053 
The Court has before it a Request For Decision filed by the 
plaintiff seeking a ruling on her Motion for Order Correcting 
Record and Vacating Ruling Dated September 21, 2 001.. Having 
reviewed the moving and responding memoranda, the Court rules as 
stated herein. - ,,. -.
 a .1 rL,- ,„ v -j - . r 
It appears .from- the record that on" September ,21f ,,2000, a 
Court.1"s RviSing-^ entered prior/to^t^e final- editing 
changes having^ubeen: made/,"A. finalized (correoted) Court's Ruling 
was enteredr: on* ll September 2 5, 2000.. ".- This i'dfid^ nbt get ;>ai 1 ed to 
counsel, for reasons that are unclear., In addition,: v it appears 
that the finalized. Court's Ruling of September 25, 2000, also 
contained an error in the! /pivotal sentence alluded to by the 
plaintiff. Therefore, neither"the sentence .in the first Courtrs 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
TRETHEWAY V. FURSTENAU PAGE 2 COURT'S RULING 
Ruling, nor the subsequent Court!s Ruling are accurate reflecticns 
of this Court's actual Ruling". 
The sentence at issue, should have read: 
"Defendant Fursteneau has consistently maintained that he 
never understood nor- intended ; to sign a Note for 
$150,000, but instead be- responsible for repaying 
$203,400,. which represents the.addition of an unrelated 
debt which is not the subject of the Note or the Trust 
Deed." (Emphasis added..) 
This sentence, as it now appears in the Revised Court's Ruling, is 
more accurate and reflective of what defendant Fursteneau attested 
to in his Affidavit and what the Court held. Accordingly, the 
Court has vacated both Court's Rulings and entered the Revised 
Courtf s Ruling nunc pro tunc1 •> 
This Court's Ruling will stand as the Order of the Court,
 ( 
granting the plaintiff's Motion (in her request to vacate the 
September 21, 2000, Court's Ruling)- This Order also vacates the 
September 25,. 2000, Court's Ruling- As stated previously, the 
Revised Court's.Ruling with the change in the sentence indicated 
above is entered "nunc- pro tunc to September 21, 2000. The Court 
\ 
xThe Court has also corrected a clerical error on p. 4 of 
the Revised Court's Ruling-to reflect-that ff[n]o further Order in < 
connection with these Motions will be; necessary." 
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apologizes for the previous clerical errors and any confusion and 
inconvenience related to the same. 
Dated this /& 6£v~6f~~K&v,- 2001. ) ^^^ 
/"M'L,.Q- u&fazr 
LESLIE A. LEWIS 
DISTRICT COURT JUDGE 
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MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the 
foregoing Courtls Ruling and Order to Vacate, to the following, 
this \\S day of May, 2001: 
D. David Lambert 
Leslie W. Slaugh 
Kenneth Parkinson 
Attorneys for Plaintiff 
120 East 300 North 
P.O. Box 1248 
Provo, Utah, 84603 
David M. Wahlquist 
Merrill F. Nelson 
Attorneys for Defendant Furstenau 
60 E. South Temple, Suite 1800 
P.O. Box 45120 
Salt Lake City, Utah 84145-0120 
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IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT 
IK AND FOR SALT LAKE COUNTY, STATE OF UTAH 
SANDRA L. TRETHEWAY, trustee of 
the Tretheway Family Trust, 
Plaintiff, 
vs. 
ROBERT FURSTENAU, BLAIR NEBEKER, 
U.P.N.L.C., and ADVANCED 
PROPERTIES INTERNATIONAL, INC., 
a Nevada corporation, 
Defendants. 
REVISED COURT'S RULING 
CASE NO. 990908053 
Before the Court is the plaintiff's Motion for New Trial, 
Motion to Amend Ruling or in the Alternative to Amend Complaint. 
The parties appeared in Court, and counsel argued on August 31, 
2 000. At the conclusion of the hearing, the Court took the matter 
under advisement to further consider the arguments, the relevant 
case law and statutes and the written submissions of the parties. 
Since taking the Motions under advisement, the Court has had an 
opportunity to consider or reconsider the law, all relevant 
pleadings, facts and the oral argument in this case. Now being 
fully advised, the Court enters the following Memorandum Decision. 
In its Motion, the plaintiff contends that the Court should 
reconsider its Ruling of March 2, 2000, wherein the Court granted 
defendant Robert Furstenau's Motion for Summary Judgment. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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According to the plaintiff, summary judgment is inappropriate 
because there are two issues of material fact which the Court 
alluded to in its Ruling which would preclude summary judgment from 
being granted. Specifically, the plaintiff contends that the 
Court's reference to the plaintiff's having drafted the Trust Deed 
and its statement that "according to defendant Furstenau," the 
Camillo Note was not secured by the Trust Deed constitute two 
disputed matters of fact which the Court should not have resolved 
as a matter of law. 
With respect to the first point, the Court agrees with 
defendant Furstenau that the reference to authorship was merely in 
passing and was not material to the Court's rulingr which was based 
on the plain, unambiguous language of the Note and Trust Deed. 
Moreover, the Court was not improperly resolving a dispute when it 
restated defendant Furstenau's legal position that the Camillo Note 
was not secured by the Trust Deed. Whether the Note was secured by 
the Trust Deed was the central question, of law presented to the 
Court by the parties' cross-Motions for Summary Judgment. The 
Court's resolution of this legal issue in favor of defendant 
Furstenau did not require a factual assessment because the Court 
looked strictly to the plain language of the documents involved, 
without regard to extrinsic evidence. The Court remains convinced 
of the correctness of this decision and again deteirmines that there 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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are no genuine issues of material fact concerning the fact that the 
Promissory Note and Trust Deed required repayment of $150,000 in 
order for all of the Trust Property to be released. Accordingly, 
the plaintiff's Motion for Reconsideration is denied. 
Next, the Court considers the plaintiff's Motion to Amend* 
Amendment is in the Court's discretion and not a matter of right, 
at this juncture. The Court determines that the plaintiff's Motioii 
is untimely, having been filed only after the Court had disposed of 
all of the legal issues raised in the parties' cross-Motions for 
Summary Judgment. Moreover, the proposed amendment does not raise 
any new claims which appear to be legally viable. Specifically, 
the plaintiff's new theory of reformation is not applicable in this 
case because there does not appear to be any evidence of mutual 
mistake. Defendant Furstenau has consistently maintained that he 
never understood nor intended to sign a Note for $150,000, but 
instead be responsible for repaying $203,400, which represents the 
addition of.an unrelated debt which is not the subject of the Note 
or the Trust Deed. (See Furstenau Affidavit). Accordingly, the 
Court concludes that the plaintiff's proposed Amended Complaint is 
untimely and legally insufficient and therefore denies the Motion 
to Amend, in its discretion. 
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This Memorandum Decision will stand as the Order of the Court, 
denying the plaintiff's Motions. No further Order in connection 
with these Motions, will be necessary. 
Dated this / 11/day of May, 2.G-01) 
L.M-UW^' 
LESLIE A. LEWIS J 
DISTRICT COURT JUDGE 
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